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THE COURTS AND THE DIVORCE LAWS 

may provide necessary clerical and other assistants therefor. The members 
of such board shall be deemed officers of the court. The members of the 
board shall select one of their number chairman. The board may adopt rules 
and regulations governing the exercise of its powers, subject to the approval 
of the judge or judges, justice or justices of the court. The powers, duties 
and functions of such board shall be as follows : After any person has been 
convicted of a crime or has pleaded guilty to a criminal charge, the judge or 
justice before whom such conviction was had or plea made shall report the fact 
of such plea or conviction to the board immediately, and before any sentence 
is pronounced upon the defendant the board shall examine him and report to 
the court its opinion as to the suitable classification and disposition of such 
convicted person. Sentence shall not be pronounced upon the defendant until 
the board has made such report or has, within a reasonable time to be pre- 
scribed by the court, failed to make a report. The said commissioners shall 
each receive an annual salary of two thousand five hundred dollars, to be paid 
in the same manner and from the same funds as the salaries or wages of other 
officers of the court, in such city. The members of such board are removable 
at any time at the pleasure of the judge or judges, justice or justices by whom 
they were appointed. 

§ 2. "This act shall take effect September first, nineteen hundred and 
thirteen." 

The bill as quoted above evidently contemplates only the immediate 

practical service that the criminologist and his collaborators may render 
to the court. It could easily be made a means of recording a body of 
data that would have permanent and increasing scientific value. The 
opportunity for modifying the bill in this particular should not be neg- 
lected. What a lawyer can accomplish on such a board as that con- 
templated that will not already have been secured through a fair trial 
of each individual culprit is not apparent. It would seem that without 
him the board would be complete. 

It is high time that we had such laboratories as those proposed to 
place before the courts with the weight of scientific authority all the 
facts concerning a prisoner's life history and family history as well, 
which may properly influence the action of the bench. It should then 
be unnecessary — if it is not already so — and even impossible for a dis- 
trict attorney to take it upon himself, for any reason, assumed or other- 
wise, to make and fulfil a promise of clemency to a prisoner on the basis 
of a deficiency which he himself supposes to exist in the accused or in 
his ancestors. 

Eobeet H. Gault. 



THE COUKTS AND THE DIVOKCE LAWS. 

The greatest failure of our courts is not in respect to the adminis- 
tration of the criminal law, but in respect to the administration of our 
divorce laws. Divorce is, to be sure, not a matter which lies strictly within 
the realm of criminal law, and so perhaps may be regarded by some as 
outside of the field of this Journal. However, divorces are rarely granted 
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in this country excepting upon allegation of misconduct on the part of 
one of the parties to the divorce suit which constitutes an infraction of 
the social order if not of the criminal law. Over ninety-four per cent of 
all the divorces granted in this country are granted on the grounds of 
adultery, wilful desertion, cruelty, habitual drunkenness, imprisonment 
for felony, or the neglect of the husband to provide for his family. All 
of these grounds constitute, or imply, infractions of the criminal codes 
of most of our states. Nevertheless, if we exclude imprisonment for 
felony, less than one per cent of all the cases in which such acts are 
alleged as grounds for divorce come before our criminal courts. 

Moreover, the student of crime must be interested in divorce because 
of his interest in the family. A wholesome family life probably forms 
the best preventive of both juvenile and adult crime of which we have 
knowledge. On the other hand, a demoralized and unstable family life 
seems to be one of the most productive factors in crime. An investiga- 
tion conducted by the writer in 1910 showed that out of 7,575 children 
in thirty-four state reform schools in the United States, 29.6 per cent 
came from families in which there had been either divorce or desertion ; 
35.03 per cent from families in which either father or mother were dead ; 
and 38.05 per cent (including a number of cases which overlapped) from 
homes demoralized by drink, vice, or crime. Four juvenile courts, deal- 
ing with 4,278 children, also reported that 23.7 per cent of this number 
came from families in which father and mother were separated by de- 
sertion or divorce, while 27.8 per cent came from families in which one 
or both parents were dead. In St. Louis, in the year 1909, according to 
the juvenile court report for that year, out of 687 children under the 
care of the juvenile court, not less than 400 had not both their own 
parents living at home. These facts prove conclusively the close relation 
between desertion and divorce, on the one hand, and juvenile crime on 
the other. 

Yet, as was said at the beginning, in no respect are our courts of 
law greater failures than in respect to this matter of administering 
divorce laws. While divorce laws may be shamefully lax in some of our 
states, the administration of them is even more lax. Collusion, for ex- 
ample, is supposed to constitute a bar to divorce in most of our states. 
Yet in a few cases carefully investigated by a judge in St. Louis, collusion 
was shown to exist in sixty per cent of the cases applying for divorce. 
Thus, the courts virtually encourage divorce by mutual consent, although 
no state has a law on its statute books permitting divorce by mutual con- 
sent. This charge is borne out very fully by the experience of Kansas 
City, Missouri. In 1911 Kansas City had one divorce to every three 
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marriages, and for a number of years previous it had one divorce to 
every four or five marriages. Such a rate is not uncommon among 
the cities of the Central West, Rocky Mountain and Pacific Coast states. 
In 1912, however, Kansas City appointed a Divorce Proctor, Mr. W. W. 
Wright, who made it his business to investigate so far as possible every 
case applying for divorce in the courts of the city, to see that there was 
no collusion and that the offenses alleged in the petition for divorce 
actually existed. Although the divorce laws of the state of Missouri are 
very liberal, recognizing eleven grounds for absolute divorce, this simple 
precaution of carefully investigating every case that came before the 
courts by an officer of the court, reduced the number of divorces granted 
in Kansas City in 1912 twenty-eight per cent. 

That our courts are now encouraging divorce with collusion or by 
mutual consent, could hardly be otherwise when we consider divorce 
procedure in the average court. It is very seldom that a court in one of 
our large cities in the West takes longer than fifteen or twenty minutes, 
on the average, to decide a suit for divorce. Many courts take very much 
less time than this. In a recent issue of the Chicago Tribune the condi- 
tions under which divorces are granted in the city of Chicago are well 
set forth. Says The Tribune: "The record of fifty divorces an hour 
repeats itself day after day. There is no time for inquiry, little oppor- 
tunity for reconciliation, multitudinous chances for fraud. The court 
hears the story of the plaintiff, and the corroboration of one or possibly 
two other witnesses. A prima facie case is made out. The evidence is 
"written up." It comes back to the judge in due course of time and he 
has no choice under the law but to enter the judgment which the bill of 
complaint granted. The divorce courts make more orphans in Chicago 
than death. Judge Kavanagh said that an average of 175 persons die 
in Cook county every week. The divorce decrees granted in the same 
weekly period quadruple that number." 

However, our courts are not all as lax as the above statements would 
seem to imply. Many judges are very careful about the matter of grant- 
ing divorce, and insist that every case shall be carefully tried. This is 
shown by the fact that out of 1,302,000 applications for divorce in the 
United States, from 1887 to 1906 inclusive, only 945,000 were granted by 
our courts. Apparently about twenty-five per cent of all applications for 
divorce are refused. But this only serves to emphasize the failure of our 
divorce courts, as social agencies for dealing with the instability of the 
family; for it is scarcely probable that in the twenty-five per cent of 
cases in which divorce is refused there is any real reconstituting of the 
unity of the family life. Our courts must evidently be. transformed to 
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deal at all effectively with the instability of the family. The formal pro- 
cedure of both the criminal and the civil court is as much out of place 
as "Police Court procedure" in dealing with a divorce case. The judge 
should have all the freedom which characterizes the juvenile court, and 
should feel that he is the representative of society in this weighty matter 
of severing family bonds. He should have one or more "divorce proc- 
tors" at his disposal to carefully investigate every case that comes before 
the court, and to ascertain whether the interests of society will be served 
or not in dissolving a particular family group. If it be for the best in- 
terest of society that the family group should remain intact, then the 
judge should informally exercise his good offices, and even the power of 
the law, to effect a reconciliation. 

These proposals are not impractical dreams, because they are already 
beginning to be carried out in some of our courts. They perhaps amount 
in effect to saying that in every city of any size there should be special 
Courts on Domestic Relations, before which should come in the first in- 
stance all cases applying for divorce. These courts should investigate 
the cases carefully to see if reconciliation can be effected, or if the inter- 
ests of society demand that family bonds be severed. Only after all ef- 
forts to maintain the family life have failed should the cases finally go 
before the divorce courts for the formal decree of separation. The city 
of Chicago is to be congratulated upon being the first to establish an 
efficient Court on Domestic Relations; but it has not gone far enough 
until every application for divorce is brought primarily before this court. 

Charles A. Ellwood. 



STOPPATO ON JURY SERVICE. 

Alexander Stoppato, of the University of Bologna, has written a 
most interesting and instructive article in the March-April number of 
II Progresso del Diritto Criminale. This magazine, published in Rome, 
is dedicated to the promotion of practical reforms in criminal law by the 
application of true juridical theories. Stoppato's article deals with the 
reform of the present jury system in Italy. The system there differs in 
some respects from our own, but his observations are of interest to Amer- 
ican readers because of the many complaints against existing systems in 
the several states. It is strange to discover that he would make the jury 
a more practical institution by giving it more power, whereas the Ameri- 
can reformers think that it should be abolished, and in fact in many 
states a jury trial is merely demandable by the parties if they want it ; 
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